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Court of Appeals of the District of Columbia 


No. 5885. 

Einar V. Bulow and Harry R. Carroll, Appellants, 

vs. 

William L. Jenkins. 


a 


Supreme Court of the District of Columbia. 


At Law. 
No. 81578. 


William L. Jenkins, Plaintiff, 

vs. j 

Einar Y. Bulow, Harry R. Carroll, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration . 


Filed Julv 22, 1932. 

I 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

At Law. 

No. 81578. 

William L. Jenkins, Plaintiff, 

vs. 

Einar V. Bulow, Harry R. Carroll, Defendants. 

The plaintiff, William L. Jenkins, sues the defendants, 
Einar V. Bulow and Harry R. Carroll, for money payable 
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by the defendants to the plaintiff, for that the defendant 
Einar V. Bulow by his certain promissory note dated at 
Washington, District of Columbia, April 2nd, 1932, and now 
overdue, promised, for value received, to pay to the order 
of a certain Jacob S. Boyer and a certain Elva C. Boyer, 
ninety davs after date thereof the sum of Two Thousand 

%> V 

($2,000.00) Dollars at Federal-American National Bank 
and Trust Company of Washington, Fifteenth and H Street 
Branch, with interest at the rate of six per cent per annum 
until paid; and that before delivery the said promissory 
note was endorsed by defendant Harry R. Carroll, and 
then delivered to the payees, who, for value received and 
before maturity thereof, transferred said note to the plain¬ 
tiff by endorsement; and that the said note at maturity was 
duly presented for payment and was dishonored, whereof 
defendants had due notice, but the said defendants did not, 
nor did either of them pay the same. 

Wherefore the plaintiff sues the defendants and claims 
of them the sum of Two Thousand ($2,000.00) Dol- 
2 lars with interest at six per cent per annum from 
April 2nd, 1932, plus Two Dollars and ($2.11) Eleven 
Cents protest fees besides costs. 

S. J. L’HOMMEDIEU, 

Attorney for Plaintiff . 

Affidavit of William L. Jenkins . 
******* 

William L. Jenkins, being first duly sworn on oath, de¬ 
poses and says that he is the plaintiff in the above entitled 
suit in which Einar V. Bulow and Harry R. Carroll are 
named as defendants, and that he has a good cause of ac¬ 
tion against said defendants for that the defendant, Einar 
V. Bulow, by his certain promissory note dated at Wash¬ 
ington, District of Columbia, April 2nd, 1932, and now 
overdue, promised for value received, to pay to the order 
of a certain Jacob S. Boyer and a certain Elva C. Boyer, 
ninety days after date thereof the sum of Two Thousand 
($2,000.00) Dollars at Federal-American National Bank 
and Trust Company of Washington, 15th and H Street 
Branch, with interest at the rate of six per cent per annum 
until paid; and that before delivery the said promissory 
note was endorsed by the defendant, Harry R. Carroll, and 
then delivered to the said payees, who, for value received, 
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and before maturity thereof, in due course, transferred 
said note to the plaintiff by endorsement and that at ma¬ 
turity the said note was presented for payment at the 
Federal-American National Bank and Trust Company of 
Washington, 15th and H Street Branch, and was dishorn 
ored, whereof the said defendants had notice, but that the 
said defendants notwithstanding the premises, did 
3 not, nor did either of them pay the sarnie; wherefore 
there is now justly due and owing by tl^e defendants 
unto the plaintiff the full sum of Two Thousand ($2,000.00) 
Dollars with interest thereon at six per cenj; per annum 
from April 2, 1932, plus protest fee of Two Dpllars ($2.11) 
and Eleven Cents, exclusive of all setoffs and ijust grounds 
of defense. 

WILLIAM L. iENKINS. 


Subscribed and sworn to before me this 22nd day of July, 
1932. 1 

[notarial seal.] OLIVER B. EXLINE, 

Notary Public, D. C. 

Bill of Particulars . 

# # * * * * # 

Washington, D. C., ApHl 2, 1932. 

Ninety days after date I promise to pay to the order of 
Jacob S. and Elva C. Boyer Two Thousand Dollars for 
value received, with interest at the rate of six per cent 
per annum until paid. Payable at Federal-American 
Bank and Trust Company of Washington, 15th and H 
Street Branch. 


(Signed) E. V. BL1LOW, 

Address: 717 12th St. N. W. 

On the reverse side: Harry R. Carroll. Without re¬ 
course to us. Jacob S. Bover, Elva C. Boverj 

4 Protest Fee. $1.75 

Notices . 0.30 

Postage . 0.06 



S. J. 


$ 2.11 

L’HOMMEDIEU, 


Attorney for Plaintiff . 
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Plea . 


Filed August 18, 1932. 

* * # # * # * 

Now come the defendants, Einar V. Bulow and Harrv R. 
Carroll, by their attorneys, Martin J. McNamara and Ar¬ 
thur J. Hilland, and for plea to the declaration filed herein 
admit that they, as maker and endorser respectively, signed 
a certain promissory note dated at Washington, District of 
Columbia, on April 2, 1932, payable to the order of Jacob 
S. Boyer and Elva C. Boyer, ninety days after the date 
thereof, in the sum of Two Thousand Dollars ($2,000.00) at 
Federal-American National Bank and Trust Company of 
Washington, Fifteenth and H Street Branch, with interest 
at the rate of six percent (6%) per annum until paid, but 
denv each and all the remaining allegations in said declara- 
tion alleged. 

For further plea to said declaration the said defendants 
say that the aforesaid promissory note was executed and 
delivered by them pursuant to and in reliance upon the 
warrantv, hereinafter more fullv set forth, in a certain 
contract dated the 2nd day of April, 1932, by and between 
the defendant Einar V. Bulow and the said Jacob S. Boyer 
and his wife, the said Elva C. Boyer, non-residents of the 
District of Columbia, whereby the said payees, Jacob S. 

Boyer and Elva C. Boyer, agreed to sell and deliver 
5 unencumbered in'anv manner whatsoever, unto the 
defendant Einar V. Bulow, two hundred twenty-six 
(226) shares of the total outstanding two hundred thirty 
(230) shares of the capital stock of the Boyer Motor Sales, 
Incorporated, a Maryland corporation, for which the de¬ 
fendant Einar V. Bulow thereby agreed to pay unto the 
said Jacob S. Boyer and Elva C. Boyer the sum of Five 
Hundred Dollars ($500.00) cash upon delivery of said 
shares of stock, and to issue and deliver his two certain 
promissory notes, each bearing date of April 2, 1932, one 
payable sixty days after date in the sum of One Thousand 
Dollars ($1,000.00) and the other, which is the note sued 
upon in this action, payable ninety days after date in the 
sum of Two Thousand Dollars ($2,000.00), each to be en¬ 
dorsed by the defendant Harry R. Carroll. And the de- 


5 


E. V. BETLOW ET AL. VS. W. L. JENKINS. 

fendants say that the said Jacob S. Boyer and Elva C. 
Boyer, in and by said contract, agreed to and did exhibit 
to the defendant Einar Y. Bulow certain books, statements 
of account, and records, and did expressly aijid specifically 
warrant that such books, statements, and records contained 
an accurate and complete record of all of the assets and 
liabilities of the said Boyer Motor Sales, Incorporated, a 
Maryland corporation as aforesaid. That from time to 
time after the execution and delivery of the aforesaid 
promissory notes, the defendants discovered that such 
books, statements and records did not contain a true and 
accurate record of all of the assets and liabilities of the said 
Boyer Motor Sales, Incorporated, as aforesaid, but listed 
large and divers assets which the said Boyer Motor Sales, 
Incorporated, did not possess, and the said!books, state¬ 
ments and records failed to list large and diviers liabilities 
of said Boyer Motor Sales, Incorporated; thatf upon matur¬ 
ity of the aforementioned note dated April 2, 1932, 
6 and payable sixty days after date, in the sum of One 
Thousand Dollars ($1,000.00) as aforesaid, the de¬ 
fendants had discovered various and divers terrors in the 
said books, accounts and records, for which -they claimed 
and obtained credit against the said note, wl^ich note was 
then still in the hands of the said Jacob S. BoVer and Elva 
C. Boyer; that between the date of the maturity of said note 
in the amount of One Thousand Dollars ($1,00().00) and the 
time of the filing of the said declaration, thje defendants 
have discovered and are still discovering -various and 
divers errors in the said books, statements of account and 
records, to their loss and damage, which, by reason of said 
warranty, they are entitled to have set-off against said note. 

And for further plea to said declaration the defendants 
say that the plaintiff, William L. Jenkins, is a close relative 
of the Boyer family and is not a holder in due course of 
said note and is not the real party in interest as plaintiff, 
which defendants expect to prove at the trial of this case. 

martin j. McNamara, 

By A. J. H., 

Attorney for Defendant Harry R. Carroll. 

ARTHUR J. HOLLAND, 
Attorney for Defendant Einar V. Buloiv. 
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7 Affidavit of Defense . 

***•••* 

District of Columbia, ss : 

Einar V. Billow, being first duly sworn, on oath says that 
he is the person named as one of the defendants in the 
above entitled cause and files this affidavit on behalf of his 
co-defendant, Harry R. Carroll, as well as on his own 
behalf; he denies that he and his co-defendant, Harry R. 
Carroll, are indebted to the plaintiff, William L. Jenkins, 
in the sum of Two Thousand Dollars ($2,000.00) or in any 
other sum; and says that the promissory note mentioned 
and described in the declaration and affidavit of merit filed 
herein was executed and delivered by them, as maker and 
endorser, respectively, pursuant to and in reliance upon 

the warranty, hereinafter more fully set forth, in a 

certain contract dated April 2, 1932, by and between 

the defendant Einar V. Bulow and the said Jacob S. 
Boyer and his wife, the said Elva C. Boyer, non¬ 

residents of the District of Columbia, whereby the 
said payees, Jacob S. Boyer and Elva C. Boyer, agreed 
to sell and deliver unencumbered in anv manner whatso- 
ever, unto the defendant Einar V. Bulow, two hundred 
twenty-six shares of the total outstanding two hundred 
thirty (230) shares of the capital stock of the Boyer Motor 
Sales, Incorporated, a Maryland corporation, for which the 
defendant Einar V. Bulow thereby agreed to pay unto the 
said Jacob S. Bover and Elva C. Bover the sum of Five 

* V 

Hundred Dollars ($500.00) cash upon delivery of said 
shares of stock, and to issue and deliver his two certain 
promissory notes, each bearing date of April 2, 1932', one 
payable sixty days after date in the sum of One Thousand 
Dollars ($1,000.00) and the other, which is the note sued 
upon in this action, payable ninety days after date 

8 in the sum of Two Thousand Dollars ($2,000.00), 
each to be endorsed by the defendant Harry R. Car- 

roll; that the said Jacob S. Boyer and Elva C. Boyer, in 
and by said contract, agreed to and did exhibit to the de¬ 
fendant Einar V. Bulow certain books, statements of 
account and records, and did expressly and specifically 
warrant that such books, statements, and records contained 
an accurate and complete record of all of the assets and 
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I 

• 

liabilities of the said Boyer Motor Sales, Incorporated, a 
Maryland corporation as aforesaid. That from time to 
time after the execution and delivery of tlje aforesaid 
promissory notes, the defendants discovered that such 
books, statements and records did not contaip a true and 
accurate record of all of the assets and liabilities of the 
said Boyer Motor Sales, Incorporated, as aforejsaid, in that 
they listed large and divers assets which the said Boyer 
Motqr Sales, Incorporated, did not possess, Ond the said 
books, statements and records failed to list larg^ and divers 
liabilities of said Boyer Motor Sales, Incorporated; that 
upon maturity of the aforementioned note dated April 2, 
1932, and payable sixty days after date, in the sum of One 
Thousand Dollars ($1,000.00) as aforesaid, the defendants 
had discovered various and divers errors in th^ said books, 
accounts and records, for which they claimed hnd obtained 
credit against the said note, which note, as well as the 
$2,000.00 note, was then still in the hands of the said Jacob 
S. Boyer and Elva C. Boyer; that between the date of the 
maturity of said note in the amount of One Thousand Dol¬ 
lars ($1,000.00) and the time of the filing of the said decla¬ 
ration, the defendants have discovered and are still dis¬ 
covering various and divers errors in the said books, state¬ 
ments of account and records, to their loss ^nd damage, 
which, by reason of said warranty, they are entitled 
9 to have set-off against said note. That he is advised 
and believes and expects to prove at the trial hereof 
that the said plaintiff, William L. Jenkins, is not a holder in 
due course of said note in that he knew of tlje aforesaid 
warranty; and further that he is an uncle and close friend 
and represented in this action by the attorney of the said 
Jacob S. Boyer and Elva C. Bover, and knew of their 
breach of said warranty and of the controversy between 
them and these defendants because of said breach of war¬ 
ranty, and accordingly, that the said William Ij. Jenkins is 
not the real party in this cause and that this action cannot 
be maintained in his name in view of the provisions of 
Equity Rule 13 of this Court. 

EINAR V. BULOW. 

Subscribed and sworn to before me this 18" day of 
August, A. D. 1932. 

[notarial seal. ] J. E. JIRDINSjrON, 

Notary Public, D. C. 
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Motion for Judgment under the 7 3rd Rule. 

Filed August 23, 1932. 

******* 

Comes now the plaintiff, William L. Jenkins, by his attor¬ 
ney, Samuel J. L’Hommedieu, and moves the Court to 
enter judgment herein, in his favor, against the said de¬ 
fendants for the amount claimed in the Declaration filed 
herein, on the following grounds: 

1. The Affidavit of Defense filed herein fails to state in 
precise and distinct terms a defense which, if true, would 
be sufficient to defeat plaintiff’s claim. 

10 2. And for such other and further reasons as are 
apparent on the face of the record. 

S. J. L’HOMMEDIEU, 

Attorney for Plaintiff. 

Service of a copy of the aforegoing motion, with the 
points and authorities attached, acknowledged this 23rd 
dav of August, 1932. 

ARTHUR J. HILLAND, 

B., 

MARTIN J. McNAMARA, 

Attorneys for Defendants. 

Memorandum Opinion. 

Filed October 8, 1932. 

******* 

The motion for judgment under the 73rd Rule will be 
sustained. 

BAILEY, J. 

11 Supreme Court of the District of Columbia. 

Saturday, October 8, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

******* 

Upon consideration of the motion filed herein, for judg¬ 
ment under the 73rd Rule, it is ordered that said motion 
be, and the same is hereby granted. 
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I 

Wherefore it is considered that plaintiff recover of de¬ 
fendants herein the sum of Two Thousand Dollars 
($2,000.00) with interest thereon from April 2, 1932, plus 
a protest fee of Two Dollars and Eleven Cents ($2.11), to¬ 
gether with costs of suit to be taxed by the cl^rk and have 
execution thereof. 

Motion to Vacate Judgment and for Leaije to File 
Substituted Affidavit of Defense .! 

Filed October 21, 1932. 

S& # # # # * # 

Now come the defendants, Einar V. Bulow and Harry 
R. Carroll, by their respective attorneys of record and 
move the court to vacate and set aside the judgment en¬ 
tered against them in the above-entitled cause and for 
leave to file the substituted affidavit of defense hereto ap¬ 
pended and as grounds therefor respectfully say: 

1. That as shown by the affidavit of Arthur J. Hilland, 
appended to this motion, the said judgment twas entered 
before either the defendants or their counsel rere notified 
that the plaintiff’s motion for judgment under the Seventy- 
third (73) Rule of this Court was sustained tJy the Court 

and before and without affording the defendants or 
12 either of them or their counsel or either of them an 
opportunity to request the leave of the Court to file 
a substituted affidavit of defense. 

2. The substituted affidavit of defense, heretp appended, 
shows the defendants and each of them have a good, valid, 
and meritorious defense to the plaintiff’s alleged cause of 
action. 

3. And for other reasons apparent of recorq. 

MARTIN J. MoNAMfRA, 

By A. J. H., | 

Attorney for the Defendant Harry B. Carroll . 

ARTHUR J. HILLANp, 

Attorney for the Defendant Bulow . 

i 

i 

i 


i 
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Affidavit of Arthur J . HUland. 

Filed October 21, 1932. 
*♦#*•** 

District of Columbia, ss : 

Arthur J. Hilland, beiitg first duly sworn on oath, says 
that he is a member of the bar of the District of Columbia 
and is engaged in general practice of law therein and is 
attorney for Einar V. Bulow, one of the defendants in the 
above-entitled cause. 

That he makes this affidavit in support of the defend¬ 
ants’ motion to vacate and set aside a judgment entered 
against them in the above-entitled cause and for leave to 
file the substituted affidavit of defense thereto appended; 
that on behalf of the defendants, he argued the plaintiff’s 
motion for judgment under the Seventy-third (73) Rule 
before Mr. Justice Bailey on Wednesday, October 5, 
13 1932: that the motion was taken under advisement 

bv Mr. Justice Bailev; that he heard nothing from 
Mr. Justice Bailey with respect to his decision on the mo¬ 
tion until Monday morning, October 10, 1932, when he ar¬ 
rived at his office and \Vas advised bv his secretary that 

* • 

Mr. Justice Bailey’s clerk had called on the telephone and 
advised that “plaintiff’s motion for judgment under 
Seventy-third Rule will be sustained”; that affiant immedi¬ 
ately went to the courthouse and appeared before Mr. 
Justice Bailey and then and there, to wit, 10 o’clock A. M., 
made a request in open court for leave to file a substituted 
affidavit of defense; that Mr. Justice Bailev then and there 
requested that affiant have Samuel J. L’Hommedieu, Es¬ 
quire, attorney for the plaintiff, appear with him in open 
court before Mr. Justice Bailey on the following morning; 
namely, Tuesday, October 11, at 10 o’clock A. M. That on 
the afternoon of Monday, October 10, the affiant called his 
associate in this cause, Martin J. McNamara, Esquire, and 
was advised by the said Martin J. McNamara, Esquire, 
that he had received no word whatever that Mr. Justice 
Bailey had decided the motion. That on the morning of 
Tuesday, October 11, 1932, at 10 o’clock A. M., the affiant 
met the said Samuel J. L’Hommedieu, Esquire, and the 
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said Martin J. McNamara, Esquire, in Mr. Justice Bailey’s 
court and was then advised by Mr. Justice Bailey’s clerk 
that judgment had been entered against the Said defend¬ 
ants on the preceding Saturday; namely, October 8, 1932. 
That affiant had absolutely no previous notice that the said 
judgment had been entered as aforesaid and nc notice until 
after the judgment had been entered, namely the notice he 
received on Monday, October 10, that the plaintiff’s motion 
for judgment under the Seventy-third Rulfe would be 
granted and the said Martin J. McNamara, Esquire, did 
then and there state, on the Monday morning of* 

14 Tuesday, October 11, in Mr. Justice Bailey’s court, 
that he had received no previous notice tjhereof. 

ARTHUR J. HILL AND. 

Subscribed and sworn to before me this 21st (lay of Octo¬ 
ber, 1932. | 

[notarial seal.] ANNA L. IjVES, 

Notary Public, D. C . 

My commission expires January 16, 1937. 

Substituted Affidavit of Defense 

******* 

District of Columbia, ss : 

Einar V. Bulow, being first duly sworn, on o^th says that 
he is the person named as one of the defendants in the above 
entitled cause and files this substituted affidavit on behalf 
of his co-defendant, Harry R. Carroll, as well as in his own 
behalf; lie denies that he and his co-defendant, Harry R. 
Carroll, are indebted to the plaintiff, William L. Jenkins, in 
the sum of Two Thousand Dollars ($2,000.00) or in any 
other sum; and says that the promissory not^ mentioned 
and described in the declaration and affidavit oft merit filed 
herein was executed and delivered by them asj maker and 
endorser, respectively pursuant to and in reliance upon the 
warranty hereinafter more fully set forth, in a certain con¬ 
tract dated April 2, 1932, by and between the defendant 
Einar V. Bulow and the said Jacob S. Boyer and his wife, 
the said Elva C. Boyer, non-residents of the District 

15 of Columbia, whereby the said payees, Jacob S. 
Boyer and Elva C. Boyer, agreed to sell and deliver 
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unencumbered in any manner whatsoever, unto the defend¬ 
ant Einar V. Bulow, two hundred twenty-six (226) shares 
of the total outstanding two hundred thirty (230) shares of 
the capital stock of the Boyer Motor Sales, Incorporated, a 
Maryland corporation, for which the defendant Einar V. 
Bulow thereby agreed to pay unto the said Jacob S. Boyer 
and Elva C. Bover the sum of Five Hundred Dollarst 
($500.00) cash upon delivery of said shares of stock, and to 
issue and deliver his two certain promissory notes, each 
bearing date of April 2, 1932, one payable sixty days after 
date in the sum of One Thousand Dollars ($1,000.00) and 
the other, which is the note sued upon in this action, pay¬ 
able ninetv davs after date in the sum of Two Thousand 
« * 

Dollars ($2,000.00), each to be endorsed by the defendant 
Harrv R. Carroll; that the said Jacob S. Bover and Elva 
C. Boyer, in and by said contract, agreed to and did exhibit 
to the defendant Einar V. Bulow certain books, statements 
of account and records, and did expressly and specifically 
warrant that such books, statements and records contained 
an accurate and complete record of all of the assets and 
liabilities of the said Boyer Motor Sales, Inc., a Maryland 
corporation as aforesaid. That from time to time after the 
execution and delivery of the aforesaid promissory notes, 
the defendants discovered that such books, statements and 
records did not contain a true and accurate record of all 
of the assets and liabilities of the said Boyer Motor Sales, 
Incorporated, as aforesaid, in that they listed large and 
divers assets which the said Boyer Motor Sales, Incorpo¬ 
rated, did not possess, and the said books, statements and 
records failed to list large and divers liabilities of 
16 said Boyer Motor Sales, Incorporated; that upon 
maturity of the aforementioned note dated April 2, 
1932, and payable sixty days after date, in the sum of One 
Thousand Dollars ($1,000.00) as aforesaid, the defendants 
had discovered various and divers errors in the said books, 
accounts and records, for which they claimed and obtained 
credit against the said note, which note, as well as the 
$2,000.00 note, was then still in the hands of the said Jacob 
S. Boyer and Elva C. Boyer; that between the date of the 
maturity of said note in the amount of One Thousand Dol¬ 
lars ($1,000.00) and the time of the filing of the said decla¬ 
ration, the defendants have discovered and are still dis- 
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covering various and divers errors in the said books, state¬ 
ments of account and records, to their loss ^nd damage, 
which, by reason of said warranty, they are entitled to have 
set-off against said note. Said books, statements of 
account and records failed to list the following liabilities: 

I 

_ i 

Federal Income Taxes. j .$84.70 

Due Bill to James Will of Paris, Md., dated jjily 21, 

1932 . j . 43.00 

and listed assets not actually possessed by the corporation, 
as follows: 


Parts and accessories .. 
One vacuum cleaner .... 

Three flower urns. 

One picture part. 

Miscellaneous equipment 
One automobile. 


$785.00 

200.00 

6.00 

6.75 

25.00 

100.00 


In addition to the foregoing several accounts and notes re¬ 
ceivable were carried on said books, records b n d accounts 
when in fact the debtor holds the corporation fs receipt or 
the said Jacob S. Boyer and Elva C. Boyer have agreed to 
have claims against them personally set-off against the 
debt due the corporation or on behalf of the corporation 
have agreed to adjustments not reflected on said 
17 books, records and accounts. That all tjhe aforesaid 
discrepancies have been discovered from time to time 
since the settlement relating to the sixty-dav bote for One 
Thousand Dollars ($1,000.00) aforesaid. That on June 9, 
1932, when affiant and his co-defendant, Harry R. Carroll, 
were in the law offices of Samuel J. L’Hommed}eu, Esquire, 
attorney for the plaintiff, the said Samuel J. LTIommedieu 
then and there representing the said Jacob S. Boyer and 
Elva C. Boyer did offer on their behalf to sell the note on 
which this action is based. Affiant is advised hnd believes 
and expects to prove at the trial hereof that the said plain¬ 
tiff, William L. Jenkins, is not the true owner and holder 
of said note in that the same was transferred to him by 
the said Jacob S. Boyer and Elva C. Boyer for the purpose 
of bringing this action in his name and to avoid} the defend¬ 
ants ’ risrht of set-off aforesaid and further t}iat the said 
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plaintiff, William L. Jenkins, is not a holder in due course 
of said note in that the same was transferred to him at or 
about the time the same became due and he then knew of 
the aforesaid warranty and knew of the breach of said war¬ 
ranty by the said Jacob S. Boyer and Elva C. Boyer in that 
he was then represented generally as well as in connection 
with this matter by Samuel J. L’Hommedieu, Esquire, and 
for about a year prior thereto had been represented by the 
said Samuel J. L’Hommedieu, who had at the time of said 
transfer personal knowledge of said warranty and per¬ 
sonally knew’ of the breach of said warranty by the said 
Jacob S. Boyer and Elva C. Boyer whom the said Samuel 
J. L’Hommedieu, Esquire, was then representing as well 
as at the time the aforesaid note in the amount of One 
Thousand Dollars ($1,000.00) became due and payable and 
the controversy with respect thereto arose and was settled 
as aforesaid, and affiant is further advised and be- 
18 lieves and expects to prove at the trial hereof that 
the said plaintiff, William L. Jenkins, personally 
knew’ of the said breach of warranty bv the said Jacob S. 

•/ V 

Boyer and Elva C. Boyer because he is an uncle of said 
Elva C. Boyer and is a close friend and visits frequently 
the residence of said Jacob S. Boyer and Elva C. Boyer 
and the affiant says that he is further advised and believes 
and expects to prove that the said plaintiff, William L. 
Jenkins, is not the real party in interest in this cause in 
that the said note w’as transferred to him as aforesaid 
solely for the purpose of this action and that therefore this 
action cannot be maintained in his name in view of the pro¬ 
vision of Equity Rule 13 of this Court. 

EINAR V. BULOW. 

Subscribed and sw’orn to before me this 21" day of 
October, 1932. 

[notarial seal.] J. E. JIRDINSTON, 

Notary Public , D . C. 

Points and Authorities in Opposition to Motion to Vacate 
Judgment and for Leave to File Substituted Affidavit of 
Defense . 

Filed October 29, 1932. 

• ****## 

1. The motion should be denied for the reason that 
counsel for both sides filed authorities and argued motion 
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for judgment in open Court and submitted th^ same to the 
Court for decision, knowing that the only decision the 
Court could possibly render under the circumstances was 
either to grant the motion or overrule the.same, and if the 
same was granted, as was done here, there i^ nothing else 
to do but to enter judgment. 

19 2. The proposed affidavit of defens^ filed herein 
says nothing more than the original affidavit and 

fails to show a valid defense to plaintiff’s claim on the note 
sued on. 

3. The affidavit of plaintiff and of Jacob S. Boyer ap¬ 
pended hereto shows that for valuable consideration plain¬ 
tiff purchased the note in question on June l3th, 1932, and 
at that time, according to defendant’s own proposed affi¬ 
davit of defense, the Boyers who were the payees on the 
note and the defendants had compromised and settled their 
differences and there was no dispute then peiiding between 
the said Boyers and the defendants, and, consequently, the 
plaintiff could not and cannot, as a matter of common sense, 
be charged with knowledge of something thatf did hot even 
exist. Consequently, the said affidavit shows beyond a 
shadow of a doubt that the plaintiff is a holder in due 
course. 

4. The affidavit of plaintiff conclusively shows that when 
the note became due, defendants twice offered to curtail 
said note by the payment of $200.00, plus interest. If they 
owed nothing as they now claim, why did they attempt 
to curtail this note? 

5. A reading of the proposed substituted Affidavit shows 
that the same is obviously not made in goocl faith, but is 
made for the purpose of delay and an attempt to have this 
case placed on the Calendar. 

6. The Court has already ruled that Equity Rule 13 has 

no application to this suit and consequently we shall not 
discuss this further. j 

7. That since the judgment herein was rendered, plain¬ 
tiff has attached the following: 46 shares of the Federal 

American National Bank & Trust Company stock 

20 which has been pledged as collateral to a $1,000.00 
loan; the sum of $163.92 in money on deposit in cer¬ 
tain banks and 160 shares of the Federal American 
National Bank & Trust Company stock which has been 
pledged to secure an indebtedness both direct and con- 
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tingent of $21,064.29. The Court has rendered judgment of 
condemnation against the funds so attached. 

It is respectfully submitted that this motion should be 
denied. 

S. J. L’HOMMEDIEU, 

Attorney for Plaintiff. 

Affidavit of William L . Jenkins in Opposition to Motion to 

Vacate Judgment . 

District of Columbia, To wit: 

William L. Jenkins, being first duly sworn on oath de¬ 
poses and says that he is the plaintiff in the above-entitled 
suit wherein Einar V. Bulow and Harrv R. Carroll are 
named as defendants, and that he purchased the note sued 
on herein on, to wit, the 13th day of June, 1932, of Jacob S. 
Boyer and his wife, Elva Boyer, for the sum of $1,500.00, 
in cash;*that the said note was not then due, but would ma¬ 
ture on, to wit, July 1, 1932, and that he had no knowledge 
or information that the present defendants had any defense 
whatsoever to said note, nor did he have any reason to be¬ 
lieve that the said defendants had any defense to said note, 
but that knowing the defendant, Harry R. Carroll, to be a 
business man and, affiant thought, a man of means, he ex¬ 
pected said note to be paid at maturity. Affiant further 
says that he had no knowledge of any warranty al- 
21 leged to have been made by the said Jacob S. Boyer 
and Elva Boyer in connection with the sale of certain 
stock, nor did he have any reason to believe that the said 
Boyers had made any warranty, nor did he have knowledge 
of any dispute or controversy existing between the said 
parties, if such was the case. Affiant further says that three 
or four days after said note matured, defendant Bulow 
called upon affiant and offered to curtail the said note 
by paying the sum of $200.00 thereon and giving a new 
note for 90 days for the balance, and that he tendered a 
check for the said $200.00, plus interest accrued, and that 
affiant refused said curtailment. Affiant further says that 
the said Bulow did not claim he had any defense whatso¬ 
ever to said note. 
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Affiant further says that on, to wit, July 18th 1932, said 
defendants offered to curtail said note by the payment of 
$200.00 to plaintiff’s counsel, who then and there refused 
the same. 

Affiant further says that his counsel in this suit does not 
now, nor has he ever represented him, generally, and that 
he did not represent him prior to the maturity of the note 
herein sued on, at any time. 

Affiant further says that the note sued on was purchased 
with his own money, and is his own property, and that 
he purchased the same before maturity as aforesaid, and 
is the real and only party in interest herein 4s plaintiff. 

WILLIAM L. [JENKINS. 

Subscribed and sworn to before me this 27th day of 
October, A. D. 1932. 

[notarial seal.] OLIVER B. EXLINE, 

Notary Public, D. C. 

22 Affidavit of Jacob 8 . Boyer . 

# ***** • 

District of Columbia, To wit: 

Jacob S. Boyer, being first duly sworn on oath deposes 
and says that he and his wife are the payees 4amed on said 
note, and on, to wit, June 1st 1932, when the ^1,000.00 note, 
referred to by counsel for the defendants, matured, they 
presented said note to the defendants for parent and the 
said defendants claimed certain credits toward the payment 
of the same; that he denied that the defendants were en¬ 
titled to any credits on said note, but in ordeij* to avoid liti¬ 
gation on, to wit, June 11th 1932, entered ii^to a compro¬ 
mise with defendants herein whereby he and his wife re¬ 
ceived of the defendants the sum of $526.80 in compromise of 
the differences then existing between them, anp that the said 
defendants on said date wrote affiant and his wife a letter 
setting forth the terms of said settlement, a Copy of which 
is attached hereto and made a part hereof; that as a result 
of this compromise and settlement, this dispute, argument 
or controversy was settled, and affiant presumed and be¬ 
lieved that his troubles with defendants we^e then over, 
and, two days later on, to wit, June 13th 1932, affiant and his 
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wife sold said note to the plaintiff herein for the sum of 
$1,500.00, in cash, and at this time no dispute, argument or 
controversy existed between affiant and the defendants. 
Affiant further deposing says that after June 11th 1932, 
he heard nothing more of any alleged claim of defendants 
until some time in August or September when he was ad¬ 
vised that said defendants claimed to have some sort of 
action against him. 

23 Affiant further says that since June 11th 1932, de¬ 
fendants have never, at any time, made any claim 
whatsoever upon him or his wife. 

i JACOB S. BOYER. 

Subscribed and sworn to before me this 27th day of Octo¬ 
ber, A. D. 1932. 

[notarial seal.] OLIVER B. EXLINE, 

Notary Public, D . C . 

Copy. 


Boyer Motor Sales, Inc., Capitol Heights, Md. 


Mr. and Mrs. J. S. Boyer, 
Capitol Heights, Md. 


June 11, 1932. 


Subject: Account. 

Dear Mr. and Mrs. Boyer : 

With the view of avoiding any unpleasantness and of 
adjusting accounts, I have reviewed with Messrs. Bulow and 
Melton the several accounts in the books of the Bover 
Motor Sales, Inc., which accounts are stated herewith: 


Dr. Cr. 

February 1, 1932, Dr. Balance. 69.46 . 

J. S. Boyer Salary (Feb.). 200.00 

J. S. Boyer Petty Cash (Feb.). 20.42 . 

J. S. Boyer, Coll. Int. Rev. 14.71 . 

J. S. Boyer Salary (Mar.). 300.00 

Salary two days (Apr.). 20.00 

Bal. on Car 5/24/32. 536.12 . 

Cr. by ck. of E. C. B. a/c J. S. B. 215.88 
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mm a. • \»/ • r 'wav 

Dr. Cr. 

February 29, 1932, Dr. Balance. 196.73 . 

Mar. rent. 250.00 

a/c Mar. salary.►. 25.00 

C. D. Lide. 6.50 

May Rent. 216.66 

J. P. Scott with Int. 50.50 

H. Thomas . 25.00 

M. Holiday. 5.00 

D. Johnson. 22.50 

Salary a/c Mar. & 2 days Apr.|.. 8.33 

Fire Ins. on bldg. 117.40 . 

Gas Station Acct. 523.^8 . 

Leasehold & Imp. 477.88 . 

Personal Tax. 52.53 . 

June Rent. 216.66 

Note of E. V. Bulow and Int. Assigned. . 1,010.00 


Our check #1189 to balance 


2,009.23 

562.^0 

-L 2,572.03 

2,572.03 


On the item of Plate Glass Insurance, we h^ve removed 
this entirely from the account and left this risk in your 
hands. In the first instance I had no other object than 
protecting our mutual interests. 

You will note that we have itemized these amounts fully 
on a credit and debit basis. I believe that ^ou are both 
familiar with all of the items contained therein, most of 
which were recorded during your ownership and adminis¬ 
tration. 

Included in the accounting you will note full coverage of 
the new automobile recently purchased by vofi. We have 
also included the amount of the June rent for khe property 
occupied by the Company. 

Note also that Mr. Bulow personally as well is the writer, 
his endorser, participate individually in the account stated 
and settlement, that is to say that the note of Mr. Bulow 
with interest thereon, endorsed “Harry R. Carroll’’ is 
fully paid in this settlement. Delivery of the fiote paid and 
cancelled is expected on delivery of this check. 
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In conclusion, Messrs. Bulow, Melton and I hope that 
this accounting meets with your approval and that this 
may settle to your satisfaction and the friendly relation¬ 
ship as heretofore shall continue between us. 

Very respectfully yours, 

BOYER MOTOR SALES, INC. 

(Signed) HARRY R. CARROLL, 

Treasurer . 

hrc/fcw. 

25 Memorandum Opinion. 

Filed November 1,1932. 

# • * • • * # 

Apart from any other question, in my opinion the pro¬ 
posed substituted affidavit of defense is insufficient, and 
the motion to vacate the judgment and to file the substi¬ 
tuted affidavit of defense will be overruled. 

BAILEY, J. 

Supreme Court of the District of Columbia. 

Tuesday, November 1, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

*#♦**## 

Upon consideration of the motion filed herein, to vacate 
judgment of October 8, 1932 and for leave to file a substi¬ 
tuted affidavit of defense, it is ordered that said motion be, 
and the same is hereby overruled. Whereupon, comes now 
the defendants by their attorneys of record and note an 
appeal to the Court of Appeals of this District from the 
judgment entered herein on October 8, 1932; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

26 Memorandum. 

November 1, 1932.—$50 deposited by Hilland in lieu of 
bond on appeal. 
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Assignment of Errors. 

Filed December 27, 1932. 

# # * # # * i * 

The court erred: 

1. In granting the plaintiff’s motion for judgment under 
the 73rd rule. 

2. In holding that the defendants’ affidavit of defense 
was insufficient. 

3. In holding that the plaintiff could maintain the action 
even though the plaintiff is not the real party in interest. 

4. In holding the denial that the plaintiff i^ a holder in 
due course of the note sued upon is insufficient. 

5. In entering a judgment against the defendants with¬ 
out notice to them or their counsel and without affording 
them opportunity to request leave to file a substituted affi¬ 
davit of defense. 

6. In denying the defendants’ motion to vacate judgment 
and for leave to file substituted affidavit of defense. 

7. And for other reasons apparent of recorjl. 

ARTHUR J. HIJLLAND, 
BERNARD W. CONGER, 

A. J. H., | 

Attorneys for defendants. 

27 Designation of Record. 

Filed November 17, 1932. 

# * # # * * ! * 

Now come the defendants, Einar V. Bulow bnd Harry R. 
Carroll, by their counsel, Martin J. McNamara and Arthur 
J. Hilland, having perfected an appeal to the Court of Ap¬ 
peals of the District of Columbia on the 1st day of Novem¬ 
ber, 1932, from the judgment entered on the 8th day of 
October, 1932, and hereby request the Clerk of the Su¬ 
preme Court of the District of Columbia tp prepare a 
transcript of record on appeal, and designate the follow¬ 
ing as the record: 

1. Plaintiff’s declaration, affidavit of merit, and bill of 
particulars. 
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2. Defendants’ plea and affidavit of defense. 

3. Plaintiff’s motion for judgment under the 73rd Rule. 

4. Defendants’ motion to vacate judgment and for leave 
to file substituted affidavit of defense, affidavit in support 
thereof, and substituted affidavit of defense. 

5. The judgment. 

6. * Memorandum of the order denying defendants’ motion 
to vacate judgment and for leave to file substituted affi¬ 
davit of defense. 

7. Assignment of errors. 

S. This designation of record. 

MARTIN J. McNAMARA, 

A. J. H., 

Attorney for Defendant Harry R. Carroll. 
ARTHUR J. HILLAND, 

Attorney for Defendant Dinar V . Bulow . 

28 Service of a copy of the foregoing designation of 
record is hereby acknowledged this 17th day of 
November, 1932. 

S. J. L’HOMMEDIEU, 

! Attorney for Plaintiff. 

Additional Designation of Record. 

Filed November 22, 1932. 
»#♦**# * 

Now comes William L. Jenkins, appellee in the above- 

entitled cause, by his attorney, Samuel J. L’Hommedieu, 

and designates parts of the record to be included in the 

transcript in addition to those designated by appellant, 

such additional parts being deemed necessary and material 

for the determination of the question raised on appeal, 

namelv: 

* 

1. Memorandum opinion of Court in granting judgment 
under 73rd Rule. 

2. Points and Authorities in opposition to Motion to 
vacate judgment and for leave to file substituted affidavit 
of defense, affidavits in support thereof and exhibit. 

3. This designation of record. 

SAMUEL J. L’HOMMEDIEU, 
i Attorney for Plaintiff. 
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I 

Service of a copy of the aforegoing designation of record 
acknowledged this 22nd day of November, 1932. 

ARTHUR J. HIULAND. 

g 

martin j. McNamara, 
b. ! 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify tjle foregoing 
pages, numbered from 1 to 28, both inclusive, to be a 
true and correct transcript of the record, Recording to 
directions of counsel herein filed, copies of whijeh are made 
part of this transcript, in cause No. 81578 at Law, wherein 
William L. Jenkins is Plaintiff and Einar V| Bulow and 
Harry R. Carroll are Defendants, as the shme remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of January, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk . 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5885. Einar V. Bulow and Harry R. Carroll, 
appellants, vs. William L. Jenkins. Court of Appeals, 
District of Columbia. Filed Jan. 10, 1933. Henry W. 
Hodges, Clerk. 


(2923) 




f-— 

EINAR V. BULOW and HARRY R. CARROLL, 

Appellants, 

- «< • w'vv '' t 

V. 

WILLIAM L. JENKINS, Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


ARTHUR J. HILLAND, 
BERNARD W. CONGER, 

Attorneys for Appellants. 


PBSSS or JUDD A DKTWKILEB. INC.. WASHtNOTON, D. C. 











4<>urt 4 jjistrid of 

JANUARY TERM, 1933 


No. 5885 

EINAR V. BULOW and HARRY R. CARROLL, 

Appellants, 

v. 
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i 

I 

. 

Statement of the Case. 

This is an appeal from a summary judgment of the 
Supreme Court of the District of Columbia in the sum 
of $2,000, with interest and costs, entered uncjer Law 
Rule 73 of that court (R., pp. 8-9). 

The action was based upon a promissory noie made 
by the appellant Bulow, dated April 2, 1932, payable 
90 days after date to the order of Jacob S. Boyer and 
Elva C. Boyer, in the sum of $2,000 with interest. The 


note was endorsed by the appellant Carroll, who, as 
endorser, did not Waive presentment for payment, 
demand, notice, and protest (R., p. 3). 

The plaintiff accompanied the declaration with an 
affidavit of merit, utider Law Rule 73 of the Supreme 
Court, in which he alleged the execution and delivery 
of the note and that the payees “for value received, 
and before maturity thereof, in due course, transferred 
said note to the plaintiff by endorsement and that at 
maturity the said note was presented for payment at 
the Federal-American National Bank & Trust Com¬ 
pany of Washington, 15th and H Streets Branch, and 
was dishonored, whereof the said defendants had 
notice” (R., pp. 2 and 3). 

The defendants filed a joint plea accompanied by an 
affidavit of defense made by the appellant Bulow on 
behalf of his co-defendant, Carroll, as well as on his 
own behalf (R., pp. 6-7). This affidavit inured to their 
joint benefit. Tyrer v. Chew, 7 App. D. C. 175. 

The affidavit admitted the execution of the note, but 
denied that the defendants were indebted to the ap¬ 
pellee Jenkins in the sum of $2,000, or in any other 
sum, and alleged, among other things, that the note 
sued upon, as well as another note in the sum of $1,000 
executed and delivered at the same time and payable 
60 days after date, was delivered pursuant to and in 
reliance upon a written warranty made by the payees, 
Jacob S. Boyer and Elva C. Boyer, in connection with 
the purchase of 230 shares of the capital stock of 
Boyer Motor Sales, Inc., a Maryland corporation. 
The stock was purchased by the appellant Bulow for 
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the sum of $3,500, of which $500 was payable ih cash 
upon delivery of the stock, and the balance in the 
form of the two promissory notes mentioned; that the 
payees, who were the sellers of said stock, agreed in 
the contract of sale to exhibit and did exhibit to the 
appellant Bulow, certain books, statements of account, 
and records, and did expressly and specifically war¬ 
rant that such books, statements, and record^ con¬ 
tained an accurate and complete record of all of the 
assets and liabilities of said Boyer Motor Sales, Inc. 
The affidavit of defense further alleged a breach!of the 
warranty in that, after the execution and delivery of 
the aforesaid promissory notes, the appellants dis¬ 
covered that the books, statements, and records did 
not contain a true and accurate record of all the assets 
and liabilities of said Boyer Motor Sales, Inc., in that 
they listed large and divers assets which the company 
did not possess, and failed to list large and divers 
liabilities of the company. The affidavit of defense 
further alleged that upon maturity of the ndte for 
$1,000 the appellants claimed and obtained credit for 
the discrepancies discovered up to that time against 
the note, which note, as well as the note sued ufc>on in 
this action, was then in the hands of the original 
payees. It alleged discovery of further discrepancies 
in the said books and records subsequent to maturity 
of the $1,000 note, and that the appellants were still 
discovering such discrepancies, which, by reason of 
said warranty, they were entitled to have set off 
against the note sued upon. The affidavit of defense 
further alleged that the affiant was advised and be¬ 
lieved, and expected to prove at the trial of thp case, 
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that the appellee Jenkins is not a holder in due course 
of said note, in that he knew of the warranty and of 
the breach thereof and of the controversy between the 
appellants and the payees because of said breach of 
warranty. It further alleged that the appellee is an 
uncle and close friend and represented in this action 
by the attorney of the original payees. It further 
alleged that the appellee is not the real party in 
interest, and that the action could not be maintained 
in his name in view of the provisions of Equity Rule 
13 of the Supreme Court (R., pp. 6-7). 

The appellee filed a motion for judgment under the 
73rd rule of the Supreme Court on the ground that the 
affidavit of defense failed to state in precise and dis¬ 
tinct terms a defense which, if true, would be sufficient 
to defeat the appellee’s claim. The motion was sus¬ 
tained, and judgment was entered against the defend¬ 
ants in the sum of $2,000 with interest and costs (R., 
pp. 8-9). 

Questions Involved. 

1. Was the affidavit of merit filed by the appellee 
sufficient to support a summary judgment under the 
rule ? 

2. Assuming that the affidavit of merit was suffi¬ 
cient, was the affidavit of defense sufficient to entitle 
the appellants to a trial? 

Assignments of Error. 

The court erred: 

1. In granting the plaintiff’s motion for judgment 
under the 73rd rule. 
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2. In holding that the defendants’ affidavit of 
defense was insufficient. 

3. In holding the plaintiff could maintain the action 
even though the plaintiff is not the real p^-rty in 
interest. 

4. In holding the denial that the plaintiff is a holder 
in due course of the note sued upon is insufficient. 

5. And for other reasons apparent of record. 

ARGUMENT. 

The Court Erred in Granting the Appellee’s Motion 

For Judgment. 

It is the contention of counsel for the appellants that 
the court erred in sustaining the motion for judgment 
under the 73rd rule; first, because the affidavit olf merit 
is insufficient to support a judgment under tt^e rule, 
and secondly, the affidavit of defense was sufficient to 
entitle the appellants to a trial even assuming the affi¬ 
davit of merit was sufficient. 

The Affidavit of Merit Was Insufficient to Support a 
Summary Judgment Under the 73rd Rulq. 

This Court has held that it is incumbent upon the 
plaintiff to file a sufficient affidavit of merit; other¬ 
wise, the plaintiff is not entitled to a summar| judg¬ 
ment even if the affidavit of defense is insufficient or 
there is no affidavit of defense. Foertch v . Gerffiuiller , 
2 App. D. C. 340. 

In the case cited, this Court said: 







6 


“ Entirely regardless, therefore, of the short¬ 
comings of the defendant’s affidavit, that of the 
plaintiff is so insufficient that he is not en¬ 
titled to judgment under it, even in the absence 
of any affidavit of defense. * * *” 

The affidavit of merit did not allege the purpose for 
which the note was transferred by the payees to the 
plaintiff and did not allege that the plaintiff was the 
owner of the note (R., pp. 2-3). Clearly the plaintiff 
was not entitled to judgment and was not entitled to 
maintain the action in his name if he was not the 
owner of the note. This was an essential allegation. 
Without it, the affidavit of merit was insufficient. 

The rule contemplates a statement of facts in the 
affidavit of merit, as well as in the affidavit of defense, 
free of conclusions of law and fact. The affidavit 
stands not as a pleading (Strauss v. Hensey, 7 App. 
D. C. 289 and Booth v. Arnold , 27 App. D. C. 287) but 
as a statement of facts, and while the statement of 
facts should not require the same detail as the evi¬ 
dence produced at the trial, it should nevertheless be 
clear, specific, definite, and wholly free of conclusions, 
particularly where by the nature of the facts they are 
peculiarly within the knowledge of the plaintiff and 
susceptible of specific and definite statement, such as 
the date upon which the note was acquired by the 
appellee. The allegation that the appellee acquired 
the note “before maturity thereof”, is a conclusion. 
The appellee surely knew the date upon which he 
acquired the note. An allegation of the specific date 
or approximate date upon which he acquired the note 
would be an allegation of fact, but to state that he 




7 


acquired the same before maturity, is a mere! conclu¬ 
sion. The date upon which he acquired the i}ote is a 
fact peculiarly within his own knowledge and cpf which 
the appellants, in the usual course of thing^, would 
have no knowledge. 

Also, the allegation that the appellee acquired the 
note “in due course” is clearly a conclusion. ! To say 
that one is a holder “in due course” may be concluded 
only from a number of facts or essential requisites set 
forth in Section 1356 of the Code of Laws for [the Dis¬ 
trict of Columbia. 

There are other reasons why the affidavit qf merit 
is insufficient. to support the judgment against the 
appellant Carroll, who was a mere endorser, Notwith¬ 
standing the allegation that he endorsed the note 
before delivery. See Bost v . Rexine Co., 56 A$p. D. C. 
34, in which the decision in Ryan v. Security Savings & 
Commercial Bank, 50 App. D. C. 292, holding other¬ 
wise, was expressly overruled. 

The appellant Carroll, as endorser, did nc|t waive 
presentment for payment, demand, notice or protest. 
These, as well as proper allegations thereof, were 
essential to establish his liability. The affidavit of 
merit does not allege that the note was duly presented, 
and does not allege that the endorser had due notice 
of dishonor. It merely alleges that the note was pre¬ 
sented and was dishonored, “whereof the saidj defend¬ 
ants had notice”. The endorser, Carroll, was not 
liable unless the note was duly presented and he was 
given due notice of its dishonor. Young v. Warner, 
6 App. D. C. 433. The allegation that it was presented 
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and that he had notice is not sufficient. The endorser 
was entitled to notice of dishonor before the close of 
business hours on the day following dishonor (Sec¬ 
tions 1447 and 1448 of the Code of Laws for the Dis¬ 
trict of Columbia). From the allegations of the affi¬ 
davit of merit it cannot be inferred that he had such 
notice any more than it may be inferred that he had 
notice many days thereafter. 

This Court has held in numerous decisions that affi¬ 
davits of merit are to be strictly construed. Gleason 
v. Hoeke, 5 App. D. C. 1; Wyatt v. Madden, 59 App. 
D. C. 38; St. Clair v. Cordon, 12 App. D. C. 161; Riley 
v. Mattingly, 42 App; D. C. 290. On such a construc¬ 
tion the affidavit of merit is clearly insufficient as to 
both appellants. 

The Affidavit of Defense Was Sufficient to Entitle the 

Appellants to a Trial. 

The affidavit of defense was sufficient on either one 
of two theories; first, it alleged that the appellee was 
not the real party in interest, and secondly, it alleged 
that the appellee was not a holder in due course. In 
support of both of these allegations it alleged facts, 
with all the definiteness and particularity of which 
the facts were susceptible so far as the appellants 
were concerned, tending to show that the appellee was 
not the real party in interest and was not a holder in 
due course (K., p. 7). 
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The Appellee Was Not the Real Party in Interest and 

Not Entitled to Maintain the Action in His Name . 

Equity Rule 13 of the Supreme Court of the District 
of Columbia provides that “ Every action shall be 
prosecuted in the name of the real party in interest. 
* * *” The rules of that court provide (page 3) 
that “The law rules shall apply in equity, and the 
equity rules shall apply at law, unless inconsistent with 
the rules prescribed. ’ ’ There is no law rule th^t is 
inconsistent with Equity Rule 13, and therefore it 
applies at law. There are numerous decisions holding 
that such provisions apply to actions on bills and 
notes. 

In Parker v . Totten , 10 How. Pr. (N. Y.) 233, the 
court, after stating that before the provisions of the 
code were enacted it was not necessary to brin^ an 
action upon a promissory note, payable to bearer or 
endorsed in blank, in the name of the real pariy in 
interest, stated: 

44 But the code now provides that actions shall 
be prosecuted in the name of the real party in 
interest; and this general provision includes 
actions upon negotiable bills and notes * * * 
44 The mere holder of a negotiable promissory 
note, who has no interest in it, cannot there¬ 
fore now maintain an action upon it. feuch 
action can only be prosecuted in the nanie of 
the owner of the note.” 

See also Clark v. Phillips et al., 21 How. Pr. Rep. 
87; Mendenhall v. Baylies, 47 Ind. 575, and Swift v . 
Ellsworth , 10 Ind. 205. 

* i 
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The affidavit of merit contained nothing to show 
that the plaintiff was the real party in interest. There 
was no allegation that he was the owner of the note. 
Furthermore, the affidavit of defense affirmatively 
alleged that the appellee is not the real party in 
interest. In support thereof, it alleged that the plain¬ 
tiff is an uncle, close friend, and represented in this 
action by the attorney of the original payees (R., p. 7). 

The Affidavit of Defense Sets Forth a Good Defense 
Between the Prior Parties and Sufficient Facts to 
Show That the Appellee Was Not a Holder in Due 
Course and Took the Note Subject to Such Defense. 

The affidavit of defense sets forth a clear and con¬ 
cise statement of the transaction in connection with 
which the note sued upon was given. It sets forth 
clearlv and distinctlv the warrantv pursuant to and 
in reliance upon which the note was given and the 
breach of the warranty. It alleged that the appellee 
was not a holder in due course of the note and that 
he knew of the warranty and of the breach; that he 
is an uncle and close friend and represented in this 
action by the attorney of the original payees (R., p. 
7). The plaintiff, by moving for judgment, admitted 
these allegations. Wyatt v. Madden, 59 App. D. C. 
38. Reason for the transfer of the note is reasonably 
inferred from the fact that a controversy arose be¬ 
tween the parties when the first note matured. At that 
time the original payees held both notes. Obviously 
they knew that if suit were brought in their names, the 
note would be subject to their breach of warranty. 
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Had the note been transferred to strangers instead of 
to a relative and friend, and had the transferee been 
represented by an attorney other than the attorney for 
the payees, the case would have been entirely different. 
In the face of these facts, the appellants were Entitled 
to a trial at which they could present the facts in their 
possession tending to show that the appellee \jras not 
a holder in due course, his relation to and 
with the original payees and the fact of his representa¬ 
tion in the case by the original payees’ attorney! They 
were entitled to cross-examine the appelle^ with 
respect to these facts, in addition to presenting the 
facts in their possession. 

Furthermore, the original payees were non-resi¬ 
dents of the District of Columbia (R., p. 6). If the 
action had been brought in their name, they would 
have been obliged to deposit bond as security for 
costs. 

Codrington v. Standard Bank of Canada, 4^) App. 
D. C. 409, like the case at bar, was an action by an 
endorsee claiming to be a holder in due course of a 
promissory note. This Court held the fact that the 
plaintiff bank failed to demand the interest jon the 
note until shortly before the action, the fact that it 
deferred bringing suit thereon for three yeajrs, and 
the fact that it exacted security of the original payee, 
were circumstances which, unexplained, tended to sup¬ 
port the averment of the defendant that the bhnk did 
not acquire the note without notice of his defenses. 
In holding that the affidavit of defense was sufficient, 
this Court said: ! 
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“As we have many times suggested, the 
object of the seventy-third rule is to promote 
justice by preventing, so far as possible, fic¬ 
titious defenses. It was, of course, never in¬ 
tended as a substitute for a trial. If, therefore, 
the court, upon reading an affidavit of defense, 
is convinced that it has been made in good faith 
and that a doubt exists as to the right of the 
plaintiff to recover, summary judgment ought t 

not to be entered.” Citing numerous cases. 

Hazen v. Van Senden, 43 App. D. C. 161, like the 
case at bar, was also an action by an endorsee claiming 
to be a holder in due course. The affidavit of defense 

4 

charged fraud in the procurement of the note by the 
payee. It denied that the plaintiff was a holder in due 
course, and, in support of the allegation, alleged close 
intimacy between the plaintiff and the original payee, 
as well as knowledge by the plaintiff of the payee’s 
method of transacting business. This Court held that 
these facts tended to show that the plaintiff was not 
a holder in due course and were sufficient to justify 
the court in sending the case to trial. • 

Wilkinson v. Van Senden , 45 App. D. C. 191, was 
also an action on a promissory note by an endorsee 
claiming to be a holder in due course. The affidavit 
of defense alleged that the note was procured from the 
defendant by fraud, and that the plaintiff “knew the 
conditions under which this note was procured”. This 
Court again applied the rule announced in Codrington 
v . Standard Bank of Canada , supra, and held the affi¬ 
davit of defense was sufficient. 


A 


I 


13 

In the case at bar, the fact that the note was not 
transferred until some time after a controversy had 
arisen between the original parties; the fact that\it was 
endorsed without recourse; the fact that it was en¬ 
dorsed to an uncle and close friend of the original 
payees; the fact that the plaintiff is represented by 
the attorney for the original payees; the fact thgt the 
plaintiff knew of the warranty pursuant to and in 
reliance upon which the note was given and \)f the 
breach of the warranty, and the fact that the affidavit 
of merit contains no allegation that the plaintiff is the 
owner of the note, all tend to support the averments 
of the defendants that the plaintiff is not thp real 
party in interest and is not a holder in due course of 
the note . 

The lower court expressed the opinion that tlje affi¬ 
davit of defense should have alleged the date on jwhich 
the appellee acquired the note. Obviously, this Iwas a 
fact not within their knowledge, but one that was| pecu¬ 
liarly within the knowledge of the appellee and the 
original payees. It was a fact that the appellee should 
have set forth in his affidavit. It was a fact th^t was 
not susceptible of definite and specific statement on 
the part of the appellants. The lower court, ifistead 
of applying the rule of liberal construction in jfavor 
of the defendant’s right to make and maintain his 
defense, which this Court has enunciated in so many 
cases, applied the rule of strict construction, {which 
applies to affidavits of merit rather than to affidavits 
of defense. 
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In St. Clair v. Conlon, 12 App. D. C. 161, this Court 
said: 


“* * * Whilst the plaintiff’s affidavit is 

construed with some strictness, that of defend¬ 
ant is accorded a fairly liberal interpretation. 
Lawrence v. Hammond, 4 App. D. C. 467, 474; 
Strauss v. Hensey, 7 App. D. C. 289, 294; Pum- 
phrey v. Bogan, 8 App. D. C. 449, 451; Bailey 
v. District of Columbia, 4 App. D. C. 356, 370. 

“If there be nothing in the general statement 
of the facts of defense to indicate or suggest 
evasion or studied uncertainly of allegation or 
denial in matters plainly susceptible of clear 
and precise statement; and if it appear by any 
reasonable or fair construction that the facts 
so generallv stated would constitute a defense 
to the plaintiff’s action, in whole or in some 
part, the constitutional right of trial by jury 
must be accorded.” 

In Pumphrey v. Bogan, 8 App. D. C. 451, the court 
said: 


u* * * There are sound reasons for giv¬ 

ing an affidavit of defense under this rule a 
liberal interpretation. As was said by the 
Chief Justice, in Lawrence v . Hammond, 4 App. 
D. C. 467, 474: ‘It must be borne in mind, that 
while the affidavit required of the plaintiff to 
entitle him to summary judgment under the 
rule may be determined to be insufficient, the 
party is left to pursue the action in the regular 
way to trial and judgment, if he be entitled to 
it. But with the defendant the rule operates 
very differently. If his affidavit of defense be 
adjudged insufficient, for any cause, judgment 
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goes against liim in favor of the plaintiff, and 
he is concluded without trial and without Oppor¬ 
tunity to produce his evidence to refuse the 
claim of the plaintiff, or make good his defense 
to the action/ Again, it was said: ‘If the facts 
stated by the defendant, by any reasonable or 
fair construction, will constitute a defense to 
the action or claim of the plaintiff, within the 
scope of the pleas pleaded, it is the absolute 
constitutional right of the defendant to have 
that defense regularly tried and determined, in 
due course of judicial investigation. No| rule, 
however beneficial it may be thought to be, as 
means of preventing the use of sham or feigned 
defenses, or desirable for the expedition of 
business, can deprive the defendant of this 
right/ Strauss v . Hensey, 7 App. D. C. 289.” 

Conclusion. 

The judgment of the lower court should be reversed. 

Respectfully submitted, 

ARTHUR J. HILLAND, 
BERNARD W. CONGER, 

Attorneys for Appellants . 


(3213) 





TOR V*. rtSSIiSP K-v.Wj,* 


* > * 


•' * ♦ r^:*- /" 




''I -?; 


o r 
_ 


16 13 Q 3- 


- / ( z 

• ^ # .''.7^ v , V** ' .f 

/ / 


CLSPK 


3 « tb? (SInurt nf Appeals 

OF THE DISTRICT OF COLUMBIA 

January Term, 1933 


No. 5885 


EINAR V. BULOW AND HARRY R. CARROLL, 

APPELLANTS, 

vs. 

WILLIAM L. JENKINS, APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. 


SAMUEL J. L’HOMMEDIEU, 

Attorney for Appellee. 


I 


PRINTED BY THE LAW REPORTER PRINTING COMPANY, WASHINGTON, D. C. 










OF THE DISTRICT OF COLUMBIA. 

January Term, 1933 


No, 5885 

l 

— 

EINAR V. BULOW AND HARRY R. CAtlROLL, 

APPELLANTS, 

vs. 

WILLIAM L. JENKINS, APPELLEE. 

BRIEF ON BEHALF OF APPELLEE. 

STATEMENT OF THE CASE 

I 

j 

The appellee, who was the plaintiff in the lo\^er court, 
sued the appellants on a certain promissory) note in 
the sum of $2,000.00 made by appellant, Biilow, and 
before delivery endorsed by appellant Carrdll, dated 
April 2, 1932, and payable 90 days after dat!e, to the 
order of Jacob S. Boyer and Elva C. Boyer!, and by 
them endorsed to appellee, before maturity! and for 
value (R. 2, 3). The appellee sued as a holder in due 
course (R. 3). 

Appellee filed a Declaration, Affidavit an 
Particulars in which an exact copy of the 
set out in every detail (R. 2, 3). 

Appellants filed a plea and an affidavit, Admitting 
the making of said note, but alleging as a defense that 


Bill of 
ote was 



they had a setoff against the payees named in said 
note. The amount of said supposed setoff and the 
facts concerning the same were not set out in their 
affidavit (R. 7). Neither did they deny in their affidavit 
that the said payees for value received, and before 
maturity thereof, in due course, transferred said note 
to the appellee by endorsement, or that at maturity 
the said note was presented for payment to the Federal 
American National Bank & Trust Company and was 
dishonored whereof the said appellants had notice, as 
alleged in the affidavit of merit (R. 2, 3). Appellee 
thereupon filed a motion for judgment under the 73rd 
Rule (R. 8), and the Court after hearing counsel for 
the respective parties in open court, sustained the 
motion and entered judgment in the appellee's favor 
in the amount of $2,000.00 plus interest from April 
2, 1932, plus protest fee of S2.ll, together wdth costs. 

ARGUMENT 

Counsel now, for the first time, contend that appellee's 
affidavit of merit was insufficient. If such was the case, 
the appellants' remedy was to move to strike the same, 
or move to make it more specific. The point not having 
been raised in the Court below, cannot be raised here. 
This has been decided many times by this Court. In 
the case of the Columbia Aid Association vs. Sprague, 
50 App. D. C. 307, 271 Fed. 381, 49 WLR 212, the 
Court said: 

“Appellant has no right to raise this question. 
We sit to correct errors of the trial court. It 
cannot be said that the court erred with respect 
to a matter not brought to its attention and 
upon which it neither ruled nor was asked 
to rule." 


o 


(See also to the same effect, Carson vs. Jackson,! 52 App. 

D. C. 51.) 

The Appellee's affidavit of merit is, however,| in strict 

plaintiff 
is cause 
and not 

I 

that the plaintiff must so word his affidavit so as to 
negative every possible defense that the defendant 
might interpose. * The rule is based upon the theory 
that, if the defendant has a bona fide defensej, he will 
plead it. Is it possible for anyone to say, after 4 reading 
of appellee's affidavit of merit, that he does pot know 
what his cause of action is, or what he claims fo be due 
him? The answer is obvious. In the case of Young 
vs. Warner, 6 App. D. C. 433, 23 WLR 373, the affidavit 
of merit was on a note, and the allegations made were 
similar to the case at Bar, and the Court, in overruling 
the same objections as here interposed, said: 

“To this affidavit it is objected, jhat the 
averments that the note w~as duly presented for 
payment, and was dishonored, whereof due 
notice was given, are but statements of legal 
conclusions, and not the statement pf facts, 
and therefore the affidavit is insufficient to 
gratify the rule. But to this we do not agree. 

“We think the affidavit is in all respects 
sufficient. It states fully and distinctly the 
cause of action, and the sum claimed tC be due 
thereon; and with respect to the facts of demand, 
and notice of non-payment, the affidavit is 
sufficiently explicit and certain to inform the 
court and the defendant of the facts that the 
proper proceedings had been taken to fix the 
liability of the indorsers on the note. It is not 
required that the primary facts in detail should 
be stated in the affidavit, but only sijch clear 
and comprehensive facts as are sufficient to 

i 

See Lyons vs. Liberty Rational Bank, decided 
May 29, 1932* 61 WLR 564. 


compliance with Rule 73, which provides that 
may file an affidavit “setting out distinctly h 
of action and the sum he claims to be due" 
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impart notice to the court and the defendant 
of the plaintiff's right of action and the amount 
thereof. To say that a note was duly presented 
and due notice of dishonor given, is only equiv¬ 
alent to saying that the note was, at the time 
when due, presented to the maker for payment, 
and that he refused payment, and thereupon 
notice of that fact was communicated to the 
indorsers. This is the meaning in fact of duly 
presented and due notice of dishonor given. 
And this to the court and to the defendant 
conveys full knowledge in fact of what has been 
done to fix the liabilitv of the indorsers: and 
neither court nor defendant misunderstands it, 
nor is either liable to be misled by it." 

It is very significant that the appellants did not raise 
any objections to appellee's affidavit of merit in their 
affidavit of defense. They did not deny that the 
appellee “for value received and before maturity thereof 
in due course" purchased said note, nor did they deny 
that the note was presented at the time and place 
specified therein and dishonored, nor did they deny 
that appellant Carroll had such notice as, under the 
law, was necessary. The presumption must necessarily 
be that these allegations were true or appellants would 
have certainly controverted them. 

This Court, in speaking of a similar affidavit of 
defense in the case 1 of Fowder vs . The Cotton State 
Lumber Company, 39 App. D. C. 220,40 WLR 765, said: 

“The affidavit is clearly insufficient. Unless 
an affidavit of defense controverts or denies 
material statements of fact in plaintiff’s affidavit, 
such statements must be taken as substantially 
correct. Bryan vs. Harr, 21 App. D. C., 190." 

Indeed, appellant Carroll, in his affidavit does not 
claim to be exonerated by reason of failure to receive 



notice, but admits the indebtedness and claipas as a 
defense a vague and indefinite counterclaim.! Notice 
of dishonor may be waived either before or after jnaturity 
and the waiver may be implied. Section 14l|3 of the 
D. C. Code provides: j 

“Notice of dishonor may be waived either 
before the time of giving notice has arrived, or 
after omission to give due notice, and th|< 
may be express or implied.” 


e waiver 


And in the case of Lawrence vs. Hammond, 4 App. D. C. 
467, 22 WLR 749, this Court said in speakjng of a 
similar situation: 

“In such cases, a protest need not be proved. 


on Bills, 
In the 


Chitty & Hume on Bills, 655; Bayley 
475; Gibbon vs. Coggon, 2 Camp., 188. 

Affidavit of the plaintiff, as we understand it, 
the case was brought within the principal by 
which the protest was excused. Indeed, the 
defendant does not claim to be exonerated be¬ 
cause of the failure to have the bills protested, 
but because, as he alleges, he has paid and settled 
them, by substituting other obligations or 
promises for them. We are of opinion, there¬ 
fore, that the plaintiff’s affidavit was sufficient.” 


Now we come to the question raised by this appeal, 
namely, was the appellants’ affidavit of defense sufficient? 


decision 

affidavit 


The Court below decided it was not, and its 
was obviously correct. In substance, the 
merely alleged that if the payees of the ni)te were 
bringing this suit, the defendant would have a defense 
as to them, which defense was in the nature of a set off 
without pleading the set off or alleging the amount 
thereof, or the amount of the component parts thereof, 


and merely alleging that the defendants have d 


scovered 


c 



divers errors in the books of the Boyer Motor Sales, 
Inc. What these errors were, if any, is left to the 
imagination. Such a defense would not be a good one 
even if the payees of the note were bringing this suit 
and, consequently, could not be a good defense against 
an endorsee of the note. If we assume that this case 
had gone to a jury and the jury found the facts alleged 
in this affidavit to be true, yet they would not be 
justified in bringing in a verdict for the appellants for 
the reason that no damages were alleged and, con¬ 
sequently, the jury would have to speculate, or guess 
as to how much, if any, the appellants had been damaged. 

This Court, in discussing a similar affidavit in the case 
of King vs. Curtin, 31 App. D. C., 23, 36 WLR 316, 
said: 

“Unless the defendant was prepared to be much 
more specific in his proof than in his affidavit a 
trial would have been an idle ceremony, since 
he could not have prevailed. If he was pre¬ 
pared to be more specific in his proof, he should 
have made his affidavit conform to the rule, and 
thus enable the plaintiff, if he so elected, to take 
judgment under the rule for the amount legally 
due him.” 


As stated in the case of Thompson vs. The Franklin 
National Bank, 45 App. D. C. 218, 44 WLR 325, 

“Mere averments in an affidavit of defense of 
general defenses, without stating the facts upon 
the proof of which it is hoped to sustain the 
defenses so stated, are insufficient. So, here, 
the averments that plaintiff is not a holder for 
value in due course, and that plaintiff is not the 
legal owner of the note, are insufficient, in the 
absence of facts set forth in the affidavit which, 
if proven, would support these general defenses.” 
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In the case of Rice Auto Co., Inc., vs. Spillman, 51 
App. 578, 50 WLR 293, the Court said: 

“Suppose the jury found the facts to be as 
alleged, they would not be sufficient td defeat, 
in whole or in part, the claim of Spillman. To 
have that effect the amount of the depreciation 
and of the income, or of one of them, would 
have to be shown and found. But there was 
no allegation which would permit such a showing 
or support such a finding. What the seventy- 
third rule requires is very plain and definite, 
and must be complied with.” (citing authorities) 
“If laxity of statement is countenanced where 
particularity may be employed, the purpose 
of the rule will not be served.” 

I 

i 

And in the case of Fidelity and Deposit dompany 
vs. Smoot, 54 App. D. C. 205, 52 WLR 197, thfs Court 
said: j 

“If it (the defendant) failed to meet it£ obliga¬ 
tion in that behalf or couched its defense in 
language of doubtful meaning or evdded the 
issue tendered by the declaration and the particulars 
of demand, the affidavit must be construe4 against 
it and may be taken as evasive .” 

And in the case of Morgan vs. Kraft, 52 App. D. C. 
172, 51 WLR 1, the Court said: 

“For while the affidavit contains a denial of 
liability upon the cause of action set out in the 
declaration, nevertheless it does not deny any 
of the substantial facts which are recited therein, 
and the denial is therefore no more than a legal 
conclusion.” 

The affidavit of defense also alleged that When the 
first note became due, i. e., the 81,000.00 note,|on June 
2, 1932, the appellants and the payees of both notes 
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compromised and settled their differences and it follows 
that no controversy then existed between the parties. 
The record also discloses that on June 13, 1932, appellee 
purchased said note for the sum of SI,500.00, in cash, 
(R., 16) and that on, to wit, June 11, 1932, the appellants 
wrote the payees of the note stating: 

“In conclusion, Messrs. Bulow, Milton and I 
hope that the accounting meets with your ap¬ 
proval and that this may settle to your satis¬ 
faction and the friendly relationship as heretofore 
shall continue between us. 

Very respectfully yours, 

Boyer Motor Sales, Inc., 

Harry R. Carroll, Treasurer,” (R., 20). 

Consequently, it follows that when Jenkins, the appellee, 
purchased said note, no dispute or controversy then 
existed between the appellants and the payees of the 
note and, consequently, appellee must have been a 
holder in due course. 

Law’ Rule 73 provides, in part, that the plaintiff 
shall be entitled to judgment “unless the defendant 
shall file, along with his plea, if in bar, an affidavit of 
defense, denying the right of the plaintiff as to the whole 
or some specified part of his claim , and specifically stating 
also , in precise and distinct terms , the grounds of his 
defense , which must be such as would , if true , be sufficient 
to defeat plaintiffs claim in whole or in part. And 
w’here the defendant shall have acknowledged, in his 
affidavit of defense, his liability for a part of plaintiff’s 
claim as aforesaid, the plaintiff, if he so elects, may 
have judgment entered in his favor for the amount so 
confessed . . Clearly, the appellants have failed 

to comply wdth this rule. The allegation in the affidavit 
that they have discovered errors in the books of the 
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I 
I 

corporation without stating what the errors were, and 
that these alleged errors caused them loss and damage 
without stating the amount of the loss or damage 
cannot, by the most liberal interpretation, bp held to 
be “specifically stating also, in precise and distinct 
terms, the grounds of his defense, which . . i would, 

if true, be sufficient to defeat plaintiff's claim . • . 

It is apparent that the affidavit was not made in 
good faith, but merely for the purpose of having the 
case placed upon the calendar and thereby delayed 
for a year or two. This is exactly the situation that 
Rule 73 sought to prevent. In the case of Vogeler vs. 
Cropley, 2 App. D. C. 28, 22 WLR 43, this Cpurt said: 

“The purpose of the rule, undoubtedly, was 
to expedite the administration of justice and 
thereby effectively to do justice. The defendant 
who honestly believes that he has a godd defense 
will have no difficulty in formulating ar( affidavit, 
in accordance with its requirements. | The de¬ 
fendant who has no honest defense odght to be 
precluded from the use of the processes of the 
Court to delay and hinder a plaintiff in the 
enforcement of a just claim; and usually failure 
to comply with the rule is sufficient indication 
that there is no good defense." 

I 

i 

And the words of the Court in speaking of thp affidavit 
in that case could aptly be used in the case at bar. 
The Court said: 

“It wants every essential element bf a good 
affidavit of defense. It is wanting in specification 
and precision from beginning to end” 

I 

. * . . ! 

The affidavit here is wanting im specification and 

precision. It does not allege what errors \fere found 
in the books, nor the amount of them, and amounts 
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to nothing more than a vague and general denial of 
plaintiff’s claim. This is, of course, not sufficient. In 
the case of Ford vs . Cornish, 2 McArthur, 57, the Court 
in speaking of such an affidavit said: 

“The latter (affidavit of defense) only sets up 
a vague and general denial and fails to show 
the particulars of the defense relied upon.” 

In the case of Durant vs. Murdock, 3 App. D. C. 
114, 22 WLR 349, which was an action on some promis¬ 
sory notes, the defendant set up as a defense a plea of 
set off and vague and indefinite averments of the same 
in his affidavit of defense. This Court in holding such 
an affidavit of defense insufficient said: 

“But sufficient facts must as stated to enable 
the Court to see that, if true, they would con¬ 
stitute a good defense. It is not enough for a 
defendant to say that he has a good defense 
without exhibiting the grounds of it, nor is a 
vague general allegation sufficient without speci¬ 
fication of statement. Tested by these principles 
the defendant’s affidavit is wholly insufficient.” 

(See also to same effect, Dissettee vs. Post, 51 App. 
D. C. 381, 50 WLR 295, and also the recent case of 
Kaufman vs. Penn Mutual Life Ins. Co., decided March 
6th, 1933, 61 WLR 309.) 

As we have seen, appellants have failed to set up a 
defense to the note even if the suit was by the original 
payees. Consequently, if the affidavit was insufficient 
as to the original parties, it would be insufficient as to 
the appellee, irrespective of whether or not he were a 
holder in due course. The record, however, con¬ 
clusively proves that appellee was a holder in due course. 
In the first place, he is presumed to be a holder in due 
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course until the contrary appears, Thompson vs. Franklin 
National Bank, 45 App. D. C. 218, and secondly, the 
record discloses he is a holder in due course for that he 
purchased said note for value before maturity at a 
time when no dispute or controversy was in existence 
between the payee of the note and the appellants. 

• The appellants base their allegation that appellee is 
not a holder in due course upon information aid belief, 
without any statement of their ability to prove the same 
other than what they expect to prove at the tri^l. This 
Court has held such an affidavit insufficient in j the case 
of Hutchinson vs. Colgate, 52 App. D. C. 46, pO WLR 
392, where the Court said: 

“The essential averment of the affidavit is 
made upon 'information and belief/ apd other 
averments are made with a disclaimer pf knowl¬ 
edge of the facts relative thereto. It was, 
therefore, incumbent upon the defendant to allege 
his ability to prove at the trial the facts upon which 
he based his defense, which was not done. The 
affidavit, in the last analysis, is made upon 
information and belief without a tender of proof 
of the facts upon which the defendant intends 
to rely. This is insufficient.” 

And finally, the appellants claim that appellee is 
not the real party in interest and, therefore, Under the 
provisions of Equity Rule 13, cannot maintain this 
suit. ! 

It is respectfully submitted that, even if Equity 
Rule 13 were applicable to a suit on a promissory note, 
the appellee is not only the proper party, but the only 
party in w v hose name the suit could be maintained for 
that the affidavit does not deny that the said payees 
“for value received, and before maturity thereof, in due 
course, transferred said note to the plaintiff byi endorse- 
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ment . . nor does it deny that the plaintiff is a 

holder of said note. It merely denies that plaintiff is a 
holder in due course of said note. Equity Rule 13 
specifically provides that, “a party expressly authorized 
by statute, may sue in his own name without joining 
with him the party for whose benefit the action is 
brought,” and Section 1355 of the D. C. Code pro¬ 
vides: “The holder of a negotiable instrument may sue 
thereon in his own name and payment to him, in due 
course, discharges the instrument.” 

Counsel argues that the affidavit of appellee should 
have stated that he was the owner of the note. It is 
respectfully submitted that such an allegation would 
be nothing more than a conclusion of law. Appellee, 
in his affidavit, states that he purchased said note for 
value, in due course, and the only conclusion that can be 
drawn from these facts is that the appellee was the 
owmer of the note. However, even if appellee were not 
the owner of the note, yet, nevertheless, he would be a 
proper party plaintiff as an assignee of said note. In 
the case of Leon et al. vs . Citizens Bldg. & Loan Ass’n, 
14 Ariz. 294-127 Pac. 721, the Court said: 

“Even if the appellee was not the owner of 
the note the statute requires that every action 
shall be prosecuted in the name of the real 
party in interest, and the Citizens Building and 
Loan Association, as the assignee of the note, 
is the real party in interest.” 

And in the case of Johnson vs. Wright, 2 App. D. C. 
216, 22 WLR 124, this Court held that possession of a 
negotiable instrument raises a presumption of owner¬ 
ship. The Court said: 

“In the third place, when sued upon, the 
possession is prima facie evidence of title and the 
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plaintiff is presumed to be a bona fide holder 
for value, without notice of any defens^ existing 
between prior parties, and such defensp cannot 
be pleaded against him.” 

Counsel also assigned as error the action of the Court 
in refusing to act upon its motion to vacate t|he judg- 

in their 
How- 

A V / V 

ever, this Court has many times held that the action 
of the lower Court in refusing to vacate a judgment is 
discretionary and from which no appeal lies. See St. 
Clair vs. Conlon, 12 App. D. C. 161, 26 wLr 165, 
MacGruder vs. Schley, 17 App. D. C. 227, 28 WLR 
870, and Meyers vs. Davis, 13 App. 361, 26 WLR 710. 
Particularly is this true in view of the evidence the 
Court had before it at the time (R., 15-16-17-18-19). 

It is respectfully submitted that the judgment of the 
Court below was correct and should be affirmed. 

Respectfully submitted, 

SAMUEL J. L’HOMMEDIEtT, 

Attorney for Appellee. 


ment, but failed to mention this assignment 
brief. Conseauentlv, thev have abandoned it! 



